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DECISION
ON AN APPEAL BY WHITEHOUSE TAVERN TRUST

Appeal

1. Whitehousa Tavem Trust ("Whitehousa") appealed under section 61 of the Gambling Act
2003 (the "Act”) against a decision by the Secretary for Internal Affairs (the “Secretary”)
to suspend Whitehouse's class 4 operator's licence for one month.

Gambling Act 2003

2. The key sections of the Act relevant fo this appeal ara as follows:

4, Interpretatiaon
authorised purpose meang, -

(a) for class 1 gambling, class 2 gambling, and class 3 gambiing,
any of the following purposas:

(i) a charltable purpose:

) a non-cormmercial purposa that Is beneficial to the
whole or a section of tha communlty:

{iih) promating, contralling, and conducting race mestings
under tha Raeing Act 2003, including the payment of
stakas:

(V) - an electioneering purpose:

{b} for class 4 gambling, any of the purposes specified in
paragraph (a}{i) to (ii).

slectloneering purpose means the purpose of a group or an individual
standing for election to public offica (including, for example, candidatss
in a naflonal or local body elactien or candidates for election to
community frusts or energy trusts)
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net procaeds, in relatlon to gambling, meanz the tumover of the
gambling ... less -

{a} the actual, reasonable, and nacessary costs .. Incunad in
canducting the gambling; and .. .

(b) the actual, remsonahble, and necessary costs incumed in
complying with whichevar of the follawing applies to the
gambling:

{i) this Act of any other relevant Act:

(i) an oparator's licence:
{iin) a vahua licenca

52, Grounds for granting class 4 operator's licance

(1) The Secretary must refuse to grant a class 4 operafor’s licence
unless the: Secratary is satisfied that, -

(d) the applicant will maximisa tha net proceads from the
class 4 gambiing and minimise the operating costs of
that gambling; and

{e) the net proceeds from the class 4 gambling will be
applied to or distributed for authorlsad purpasas; and

58. Suspenslon or cancellation of class 4 operator’s licence

(1) The Secrotary may suspend for up to 8 months, or cancel, a class
4 operator's licencs if the Sacrstary is satisfiod that -

(=) any of the grounds In sacflon 52 ara nat longer mat; or
1)) the cotporate society is falling, or has failed, to comply

with any relevant raguirament of this Ach licance
conditions, game rules, and minimum standards; or ...

(2) In deciding whether to suspend or cancel a class 4 operator's
licence, the Secretary must take imto account the matters in
section 52.
59, Procedure for suspending, cancslling, or refusing to amend or

renaw class 4 operator's licence

{4) If the Secretary decides to suspend a leence, the Secretary must
notify the corporate society af -

{d) the matters to ba dealt with in order for the Sacrefary to

consider withdrawing the suspension befare the end of
the suspangion period: and ...

Kay persons must not ha Involved In certain activities or decisions

(1) A key per=zon i relation to a vanue to which saction 65(3) applies
mist not—

{c) provide, or be [nvolved in decisions sbout whe will
pravide, to the corporate socisty that conducts class 4
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gambling at the venus, goods or senvices othar than
servicss listad in ¢clags 4 venue agreements; or ...

Facts
3 This appeal has arisen following an audit by the Secrstary of Whitehouse's gaming
maching operations during the pariod 1 Fabruary 2004 to 31 January 2005. The audit

identified four payments that the Secretary considered to be in breach of the Act or
licence conditions. Those payments were as follows:

(a) fn August 2004, Whitehouse made a payment of $1,279.27 for a venue manager,
Mr Roger Garrick, o attend the 2004 Australasian Gaming Expo.

(b) On 30 Juns 2004 and 30 September 2004, Whitshouse paid Mr Garrick wages
fotalling $5,842.50 for services fo the Trust.

() On 9 September 2004, Whitshouse made a payment of $1,000 to Mr Glenn
Archibald's Papakura Mayoral electoral campaign,

(d) Cn 8 June 2004, Whitehouse made a grant of $25,000 fo the Ardmore Tenants
Assoclation {the “ATA") to assist with legal fees to challenge, in the Environment
Court, noise restrictions imposed by the Papakura District Council on the Ardmors

Aerodrome.

4, By letter dated 20 March 2008, the Secretary wrote to Whitehouse proposing to suspend
its class 4 operator's licence for one month because of these breaches. The Sacratary
provided Whitehouse with the opportunity to make submissions on his proposal, with
Whitehouse making made submissions by letter dated 12 May 2006.

5. By letter dated 26 June 2006, the Secretary wrots fo Whitshouse stating that;

- in accordance with sections 58 and 58 of tha Act, [he has] decided to suspend
your class 4 operatar’s licanca (Licence No. 162) for a period of one (1) month with
effact from midnight on 21 July 2008 until midnight oh 20 August 2008,

6. Whitehouse appealed this decision by notice of appeal dated 13 July 2008,

Submissions on hehaif of Whitehouse

7. Whitehouse submitted (in summary) as follows:

{a) Sending Mr Garrick to the 2004 Australasian Gaming Expo was an actual,
reasanable and necessary cost,

Wages paid to Mr Garrick were in fechnical braach of the Act, but Mr Garrick’s
services wets needed 1o assist the other trustess.
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(&) Tha payment towards Mr Archibald's Mayoral campaign was not significant.

(d) The grant to ATA was chailtabla, as the ATA was seeking fo preserva the
aerodrome's charitable uses. Further, the Secretary was wrong fo conclude that
the payment was not charitable because the ATA and the Papakura District
Council had competing views.

8. Whitehouse supported lts submissions with affidavits from Mr Allan McCreadie, the
chaiman of Ardmore Alfield Tenants' and Users Association, and Mr Ross Thrupb, a

Whitehouse frustee,

Submissions by the Secretary

9, The Sacretary submitted (in summary) as follows:

(@) Payment for Mr Garrick fo attend the 2004 Australasian Gaming Expo was not a
reasonable and necessary cost. Neither venue operators nor venue managers
have a propristary interest in the machines and do not need to keep up to date
with fechnical advances within the industry. Further, the Expo did not assist with
fraining needs.

(b)  Thera was no need for Mr Garrick to provide his services as two of tha other
trustees were sufficiantly experienced to undertake the work.

(c) The payment to Mr Archibald’s Mayoral campaign was not an actual, reasonable
and necsessary cost

(d) The grant to ATA was not for an authorlsed purpose stated on the face of its
licence, so breached licence condition 52(s) of the “Gaming Machine Licence
Conditlans Set B -- Public Pramisas®. Furthar, the grant was not for a charitable
purpose as caselaw provides that trusts for the purpose of changing the law are
not charitable.

10. The Secretary supported his submissions with affidavits from Andrew Morgan, a former
gambling inspector of the Depariment of Internal Affairs ("DIA”), and John Hennabry, a
senior DIA gambling inspector.

Submissions in reply
Whitehouse submitted in reply (in summary) that:
The Secrefary indicated the suspension would be withdrawn if Whitehouse

recovered $5,200 of the “misused” funds. Whitehouss did recover this éum. but
the Secretary did not withdraw the suspension.
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(b)
(©)
(d)

The payment to ATA was charitable.

Non-trustees do attend expos such as the 2004 Australasian Gaming Expo.

The Trust has a good record of compliancs.

12. Whitshouse supported its submissions in reply with two affidavits from My Maurice Hayes.
Mr Hayes is the sole director of Salutation Hotels Limited, the venue operator.

Lagal test

13. In considering this appsal, the Commission adopfed the following approach:

(=)

(b)

(c)

(d)

The Commission classified each disputed payment as either a grant or an
operating cost.  In classifying the payments, the Commission adopted a

“substance over form” approach.

{f the payment was an operating cost, the Commission conslderad whether it was
an actual, reasonable, and necessary cost incurred in conducting the gambling or
in compliance with the Act or licence conditions. This requirement fallows from
saction 52 of the Act. which imposes an obligation on class 4 operators to
minimise operating costs so as to maximise net proceeds, and the Act's definition

of “net preceeds”.

If the payment was a grant, the Commisslon considered whether it was for an
“authorised purpase”, as required under section 52(1}{g). The Act’s definition of
“authorised purpose” can be further limited by the tiust deed, as has occurred in

the current case.

If the payments complied with the Act and licence conditions, the Commission
considered that the appeal should be allowed. If one or more of the payments did
not comply, it recognised that it had jurisdiction to suspend the ficence for up to 8
months, but was not required to exarclss its discretion fo suspend.

Payment for Mr Garrick to aftend the 2004 Australasian Gaming Expo

14. The payment was an operating cost which the Commission concluded did not satisfy the
“actual, reasonabls and necessary” test and was in breach of section 52(1)(d) of the Act.
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16. The Commigsion also considered that there was force in the Secretary’s submission that
sending a venue manager who had no proprietary Interast in the gaming machines, to this
Expo coutd not be justified, especially in circumstances where two trustees also attended.

17. By way of observation, the Commission noted that Whitehouse annuafly sends two
trustees to the Australasian Expo as a matter of course. While the Secretary did not raise
this as an issue, the Commission questionad whether this practice could be justified glven
the overriding obligation for Whitehouse to minimise operating costs, and its small size. It
would be prudent, in the Commission's view, for Whitehausa to send cnly one trustee to
such an Expo, and for that trustee to report his/her findings to the other two frustees.

18. The Commission accepted that there might be occasions when it is difficult to determine
whether a payment is an actual, reasonable and necessary cost because the test involves
an element of judgement and subjectivity. However on any senslbla application of this
test, Mr Garrick's attendance at this Expo was clearly not one of those occasions.

Wages paid to Mr Garrick

-18. Whitehouse retained Mr Garrick to provide consultancy advice on grant processing
procedures and understanding of monthly reporis, at the same time that he was
amployed as a venue manager of the Whitehouse Taver. Mr Ganick received two
payments of wages for his services, one on 30 July 2004 and one on 30 September 2004,
each for $2,921.25.

20. Initially the Secretary alleged that both payments were in breach of section 113(1){(c) of
the Act, which Whitehouse accepted. The Secratary subsequently amended his position,
noting that the first payment took place before the Act came into effect, so section 113
could not apply io that payment. Insfead, tha Secretary submitted that this payment may
have brezached licence condition 8 of the standard conditions in force at the time. Licance

condition 8 provided as follows:

Condiltion 8. Fiduciary duty and confllcts of (nterest

The soclety shall at all mes ensure that its pincipal officers, site
operators, amploysas, gaming machine services contracters,
reprasentafives, or any associated person;

(@) act in accordance with the soclely's fiduciary duty fo make the
maximum returns to the authorised purpose(s) on the faca of
the licence and to limit expenses to those that are acual,
reasonahls and necassary; ...

The Secretary produced evidence that during the period that Mr Garrick was providing his
services fo the Trust, two of the Trusf's three trustees, Mr Scown and Mr Everest, were
experienced frustees, Mr Everest, in particular, having been a Whitehouse trustse for
ver four years at the time of the first wage payment.

) }
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23, As Whitehouse producad no evidence to counter this, or to demonstrate why Mr Garrick's
services ware raquired, the Commission datermined that Mr Garrick's servicas were not
necessary, and that Mr Everest (af leasf) should have been conversant with Whitehousa's

processes and procedures.

23, Accordingly, the Commission determined that the first payment of wages to Mr Garyick
was nat an actual, reasonable and necessary sexpense, and breached licence condition 8.

24. Whitehouse accepted that the second payment of wages was made in breach of section
113(1)Xc) of the Act. The Commission agreed.

Mayoral payrnent

25,  Whitehouse did nof dispute that the payment made by it of $1,000 towards Mr Archibald's
2004 Papakura Mayoral election campalgn was wrongful,

26. Whitehouse accounted for this payment as a “sundry expense” as part of its operating
costs and as such, the Secretary submitted that the issue was whether the payment was

an "actual, reasonable and necessary cost”.

27. The Comrnission did not consider this payment to be an oparating cost because, adopting
a substance over form approach, the payment was, in substance, a grant to Archibald’s
Mayaoral campaign. This bsing the cass, the applicable test is whether the payment was
madse for an authorised purpose.

28 The definition of “authorised purpose” for class 4 gambling expressly excludes payments
made for an “"electionsering purpose”, the Act's definition of which includes individuals

standing for election in focal body elections.

29, The paymant was a grant for an electiongering purpose, was not lawful, and breached
section 52(1)(e) of the Act.

Grant fo ATA

30.  The paymant to the ATA was a grant towards legal fees to challenge, in the Environment
Court, neise resfrictions imposed by the Papakura District Council on the use of the
Ardmore Aerodroms. The paymant was made at a time when the relevant provisions of
the Act were not In foree. Whitehouse was howaver subject to the standard set of
conditions known as “Gaming Machine Licence Conditions Set B — Public Premises”,
licence condition 52(e) of which prbvfded as follows:

{e) Tha Saclety shall make grants only to the authorised purposes stated
an tha face of its licence.

-
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31.

32,

33.

34.

35.

36.

8

At the fime of the grant, June 2004, the following authorised purposes were stated in

Whitehouse's licance:

1, To provide funds to support amateur sporting groups (such as rughy,
soceer, natbal} and tha Iiks) throughout the South Auckland area in their
specific sporing pursuits, No payments and/or donatlons ars to be
givan to professional sports people.

2. Ta provide funds and support for charitabla organizsations (such as St
Johns, IHC and the fike} in the pravision of welfare, health and medical
assistance. Also to assist hona flde community cultural groups (such as
school kapa haka and the like).

3. Donations to bona fide organisations that provide youth davelopment,
education and training (such as the Scouts, Church groups and the

like).

The grant fo the ATA does not come within any of these authorised purposes and was
therafora made in breach of licence condition 52(e).

Whitehouse, in a letter dated 12 May 2006 to the Secretary, argusd that its trust deed
allowed it to distribute funds for any charitable purpose, so the grant was lawful. The
Sacretary appeared to accept this, o a point. This is irrelevant, as ficence condition 52(e)
specifically requires any distributions from gaming machines to be made only fo the
authorieed purposes stated on the face of tha licence.

Having determined this paymant was unlawful, it was unnecessary for the Commission to
consider whether or not tha purposs of the grant was charitable.

Suspension

The Commission concluded that all payments were made in breach of the Act or licence
conditions. Pursuant to ssction 58 of the Act thera is jurisdiction to suspend
Whitehousa's aperator's licence, although the Commission has discretion whether or not
ta do so.

Section 58 provides that the Secretary (or the Commission on appeal) may suspend a
class 4 oparator's licenca for up to six maonths. Initially the Secretary imposed a one
month suspension, but amended his position (In circumstances that will be described
shortly), suggesting that a seven day suspension would be more appropriate.

The Commission falt some uneasa with the Secretary’s handiing of the suspension
pericd. Sectian 59(4)(d) of the Act provides that if the Secretary decides to suspend a
class 4 operator's licence, he must notify the corporate society of the matters to be dealt
with in order for him fo consider withdrawing the suspension before the end of the
suspension perlod. The Secretary did this in his letfer to Whitehouse dated 26 June
Twhere he stated that Whitehouse must recover the money for Mr Garrick's

]
+
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38.

39,

40.

41,

42,

attendance at the Australasian Gaming Expo, and the money paid for his wages. These
payments totallad $7,121.52 (out of a fotal of aver $33,000.00).

In his submissions to the Commiscion, the Sacretary (informally) indicated that he wouild
consider the withdrawal of the suspension if the sum of $5,200 was rapovered, this lesser
sum being the total for Mr Garrick 1o attend the Expo and the second of his two wage

paymaenis.,

By email dated 24 October 2008, the Appellant's solicitor informed the Secratary and the
Commission that the Trust had recovered the $5,200. By letier dated 27 October 2006,
the Commission asked the Secretary what effect the recovered payment had on fhe
suspension. The Sacratary responded by letter dated 2 November, stating that he would
not withdraw the suspension, but believed that a seven day period of suspension was

now appropriate.

The Commission considered it unfair on Whitehouse for the Secretary fo state that he
would consider the withdrawal of the suspenslon if Whitehouse recovered $5.200, but
when this sum was recoverad, he did not do so.

The Commission notes that section 59(4)(d) does not provide for the Secrstary fo
automatically withdraw the suspension should the corporate soclety deal with the
matter(s) identified, rather it provides for him fo “consider” withdrawing the suspension.
Howaver, In order for the sectlon to have any effect, there can only be limited situations
where the Secretary does not withdraw the suspension following the corporate society
addressing the matiers idenfified. [n this instance, the Secretary was concerned that
Whitehouse would confinue to breach section 52(1)(d) and send venue managers to
future Australasian Gaming Expos.

As Whitehouse did deal with the matters that the Secretary identified, the Commission
gave serious consideration fo exercising its discretion not fo suspend Whitshouse's
operator's licence, but determined that this was not appropriate, given the flagrancy and
significance of the breaches. Not fo suspend Whitehouse in these circumstances would
mean it suffered no consequence for its wrongdoing, and would avoid suspension by
recovering a relatively small sum of money at the sleventh hour.

The Commission has taken the following factors into account in reaching its decision:

(@) The Secrefary formally wamed Whitshouse abouf sending inappropriate
parsonnel fo expos, but only two months after this warning, the trustees voted to
send Mr Garrick to the 2004 Expa.
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{3)] The Act does not allow class 4 grants to be made for elsctioneering purposes.
Whitehousa attempted to circumvent this.

(©) The grant fo the ATA was outside the purposes stated on the face of
Whitshouse's licence, and was for a significant sum of monay.

() Whitchouse committed multiple breaches, involving a signfficant amount of

community money.
{e) Whitehouse has not shown any contritfon.

1) Whitzhouse recovered $5,200 as sought by the Secrefary, but the Secretary did
not withdraw the suspension.

44, Having considered all of the above, and the avidence and submissions presented by both
parties, the Commission suspends Whitehouse Tavern Trust's class 4 operator's licence
for four consecutive days, to be hominated by Whitehouse, to be taken within one
calendar month of the date of this decision. For the sake of clarity, Whitehouse cannot
Includa any statutory holidays as part of the suspension period.

Decision

45, For the reasons already provided, the Division unanimously declines the appeal and
nends Whitehouse Tavern Trugt's class 4 operator’s licence for a period of four days.

pa

for and on bshaifof the
Gambling Commission

('L December 2006
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