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DECISION

ON AN APPEAL BY UNISON TRUST

Appeal

Unison Trust (“Wnisen”) appealed under section 77 of the Gambling Act 2003 (the "Act”)
against a decision by the Secretary for Internal Affairs (the “Secretary’} ta impose a
condition on the class 4 venue ficence for the Occidental Hotel, Wellington (the "venue”’).

Unison requested that the Comrission reverse the Secratary's decision to impose the
condition. The Secretary asked the Commission to confirm his decision.

The Gambling Act 2003

The key sections of tha Act for this appeal are sections 67 and 70. Thess sections (in
part) are as follows:

67, Grounds for granting class 4 venue jicence

(1)  The Secretary must refuse to grant a class 4 venue licence unless the
Secratary Is satisfied that—

(b} the possibility of persons under 18 years old gaining access to
class 4 gambling at the class 4 venue s minimal; and

Content and conditions of ¢lass 4 venue llcenca

The eondilons that the Secratary may add to a class 4 venue licence
includs —

(b) conditions to minimise the possibility of persons undar 18 years old
gaining access to class 4 gambling at the class 4 venue:

{1} proceduras to encoursge respanaibla gambiing at tha vanua:

4
)
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(1 any othar conditions consistent with this Act that tho Secratary
cansidsrs will promete or ensure compliance with this Act,
Facts B
4, This appeal has arisen bacause the venue has two entrances into its gaming room - ons

internal and one external. The external entrance provides access info the gaming
machine area without the need to enter the main part of the hotel. The Secretary is
concamed that persons under the age of 18 could use the external entrance to _gain
access to the gaming machines. The Secretary also filed evidence suggesting that the
existencea of an external entrance directly Into a gaming room may encourage problem

gamblers fo use that venue’s class 4 gambling facilities.

5. By letter dated 17 November 2005, the Secretary wrofe to Unison proposing to add a
condition to the venue licence which would require the exiernal entrance fo be closed.
The Secretary offered Unison the opportunity o make submissions on why the condition
should nat be added. Unison made submissions by letter dated 15 Dacsmber 2008.

6. The Secretary wrofe to Unison on 11 January 2006 stating that he was not satisfied that
the possibility of persons under the age of 18 years gaining access to the garning
machines is minimal, and In accordance with sections 70(2)(b) and 70(3)(b) of the Act,
added the following licence condition to the venue's class 4 venue licence:

Any external entrances into the gaming machine area must remzin closed and locked
at alt times that the gaming machines are in operafion, and may anly be used to meet
fire, health and safety requiations specific to the venue. The intemal entrance(s} to
the gaming machine area must be In direct line of sight to the main bar serving area.

Submissions on behalf of Unison
7. Unison submitted (in summary) that:

(a) The design of the venue and in particular, the service hatchway between the bar
and the gaming machine area, was sufficlent to ensure that the possibility of

persons under 48 years of age gaining access to the gaming room is minimal.

(d) Venue staff perform regular checks of the gaming area.

{c) There is CCTV coverage of the gaming area, with Unison undertaking to install |
exira surveillance and detector equipment if required.

Closure of the secondary door would have serious commercial disadvantages for
the primary activity of the venus.

it provides extensive fraining to venue staff, who are aware of their responsibilities
~ in relation to problem gambling and minimising the risk of access by minors, i
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) There is no history of underage gambling at the venue.

8. The Applicant supported its submissions with evidence from the Agreed Statement of

Facts.

Submissions by the Secretary

Q, The Secretary submitted (in summary) that:

(8) the possibility of minars gaining access to class 4 gambling at the venue is not

minimal;

(=) closing the external entrance and requiring ali gaming room patrons to access the
gaming area by first entering the venue's main entrance would minimise the risk

of access;

{c) the condition is reasonable; is the restilt of a process of reason; is proportionate;
has no detrimental effects or inconveniencs; and is fair to the venue operator,
Unison and the community;

(d)  the condition can appropriately be imposed for reasons other than risk of access,
namaly on harm minimisation and prevention grounds.

10. The Secretary supported his submissions with evidence from the Agreed Statement of
Facts and the affidavits of Antoni Demetriou, 2 Senior Gambling Inspector with the DIA,
John Stansfield, the CEO of the Problem Gambling Foundation, and Dr Philip
Townsheand, a clinical psychologist and Director of Research for the Problem Gambling
Foundation.

11. Unison fited no submissions in reply.

Visit to the venus

12, A Commissioner visited the venue in November 2008. The purposa of the visit was fo
gain an impression of the venue's layout and operating practices that had been
represented’ to the Commission in plans, photographs and in evidence. The
Commissioner visited the venue as a member of the public, unaccompanied by

representatives of either party.

Legal test

Commission decision GC16/06 related to an appeal by the Lion Foundation against a
ision by the Secretary to impose a condition on 11 venue licences, requiring the
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closure of secondary enfrances to gaming areas. Similar issues arise In relation fo the

present appeal.

14. At pages 6-9 of decision GC16/08, the Commission set out a framework for considering
the validity of proposed licence conditions. That framework is applicable to the present
appsal. It is not necessary to repeat that framework verbatim, but the Cemmission

considered the following:

(a) in the absenca of the condition, are the measures in place sufficient to satisfy the
Commission that the possibility of minors gaining access to class 4 gambling at
the venue is minimal?

(b) Wilt the imposition of the condition minimise the risk of access?

(c) Is the condition reasonable in all of the circumstances of the venue?

{d) Is the condition appropriately imposed for reasons other than risk of access by
minors such as problem gambling and harm minimisation?

In the absence of the condition, Is the possibility of minors gaining access to class 4
gambling af the Occidental Hotel minimal?

18. The Commission cansidered whether, in the absenca of the condition, the possibility of
minors gaining access to class 4 gambling at the venue is minimal, and determined that it
is not.

18. The Commission noted that in addition to standard venue measures such as CCTV and
bar staff periodically checking the gaming room, there Is a service hatchway between the
bar and the gaming machine area. The Commission considered that the view from this
hatchway is limited, does not provide a clear view of the external accessway, the whole
gaming room or all of the machinas.

17. The Commission concludad that tha risk of access to class 4 gambliing was not minimal
and that the imposition of the condition under 70(2)(b) was apprapriate.

Wiil the imposition of the condition minimise the risk of access?

The Commission next considered whether the condition imposed by the Secratary was
potentially effective in minimising the possibility of underage access, and concluded that it

was. Ciosing the external entrance would require minors who wanted to access the

aming machines to enter the vanue's main entrance before entering the gaming rocom.
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19.

20,

21,

22,

/s the oonditioﬁ reasonable?

The Commission considered that the condition was reasonable, given all of the
circumstances of the venue, as it would potentially raduce the possibllity of access by
minors to class 4 gambiing. Any foreseeable defriment suffered as a result would not ba

disproportionate to this benefit.

Imposition of condition on harm minimisation grounds

Under sections 70(2)(g) and 70(2)(i)}, the Secretary may add conditions ralating to
procadures to encourage responsible gambling at the venue which the Secratary
considers will promote or ensure compliance with the Act.

Having determined that the condition could be appropriately imposed under section
70(2)(b), it was unnecessary for the Commission to determine whether it could also be
imposad pursuant to sections 70(2)(g) and 70(2)(i).

Decision

For the reasons already provided, the Division unanimously declines the appeal.

for and on behalf of %e
Gambling Commissio

I\ December 2006
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